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Special (POCSO) Case No.06/2022  
 

  IN THE COURT OF SPECIAL JUDGE (POCSO) :: 

SONITPUR, TEZPUR :: ASSAM 

Present: R. Medhi, Special Judge 

Date of Judgment:   12.01.2023 

Special (POCSO) No. 06  of 2022 

(  Tezpur P.S. FIR No.2004 of 2021 )  

COMPLAINANT: State of Assam 

REPRESENTED BY: Sri. S.K.Moitra, Learned  Special PP. 

ACCUSED: (1) Akbar Ali  

REPRESENTED BY: Sri K. K. Bordoloi, Learned Advocate. 

 

 

APPENDIX-13 
 

Date of Offence:  Not specific 

Date of FIR: 17-09-2021 

Date of Charge Sheet: 20-12-2021 

Date of Framing of Charge: 09-03-2022 

Date of commencement of evidence: 23-05-2022 

Date on which Judgment is reserved:  09-01-2023 

Date of Judgment: 12-01-2023 

Date of the Sentencing Order, if any:   
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ACCUSED DETAILS 
 

 

 

 

 

 

 

 

 

 

 

JUDGMENT 

 

1. The prosecution case in hand is that, an FIR was lodged on 17.09.2021 by 

one Smti Pranami Saikia, informing the police that the accused Akbar Ali 

introduced himself as Biki Roy and had lover affairs and physical 

relationship with her minor daughter. Her victim daughter after came to 

know the real fact had informed her family members and broke up her 

relationship with the accused. Then the accused used to send obscene 

videos and thereby tortured the victim girl mentally and also threatened 

her. 

 

2. The FIR was registered as Tezpur P.S. Case No. 2004/21 Under Sec 419 of 

IPC read with Sec 4 of POCSO Act and investigation commenced. On 

completion of investigation the Investigation Officer submitted charge 

sheet U/S 419 IPC read with Sec 4 of POCSO Act against accused person 

Md. Akbar Ali. 
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3. On appearance of the accused person, copies of relevant documents were 

furnished to him in compliance of the provision of Sec.207 Cr.P.C. The 

formal Charge U/s 419 IPC read with U/s. 4 of POCSO Act were framed 

against accused Md. Akbar Ali which were read over and explained to the 

accused person, to which he pleaded not guilty and claimed to be tried.  

     

4. The prosecution has examined as many as 6 (six) witnesses including the 

investigating officer. The accused person was examined U/s 313 Cr.P.C. 

The accused has not adduced any defence witness for his defence. At the 

end of the trial, the argument advanced by the learned counsel for both 

the sides were heard on length. 

 

POINT FOR DETERMINATION 

 

 Whether the accused person cheated the minor daughter of the 

informant by impersonation pretending that he was a Hindu boy 

with a name Biki Roy whereas he was not so ? 

 

 Whether the accused person committed penetrative sexual assault 

on the minor daughter of the informant, aged about 17 years in his 

rented house? 

 

 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

 

5. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement 

of the accused persons recorded under Section 313 Cr.P.C. very 

carefully as well as heard the argument advanced by learned Special 

P.P. and learned defence counsel. 
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6. SUBMISSION BY PARTIES: 

6.1 Mr. S. K. Moitra, Learned Special P. P. has argued that there 

are ample materials on record to show that the accused 

person has committed the alleged offence upon a minor girl, 

whose age is proved from the admit card of HSLC. It is 

further argued that the accused by impersonation pretending 

that he was a Hindu boy, had committed the offence with 

the victim girl as alleged and in this respect the evidence of 

the victim girl alone is sufficient to bring home the guilt of 

the accused person. Therefore, the learned Special P.P. had 

argued that the accused person is liable to be adequately 

punished under the charges brought against him. 

6.2 Per contra, Mr. K. K. Bordoloi, the Ld. Counsel appearing for 

the accused person submits that the prosecution has failed 

to prove the guilt against the accused person in accordance 

with law. He submits that the allegation was brought that 

through a fake facebook account, the accused by 

impersonation pretending that he was a Hindu boy proposed 

for love to the victim girl and thereafter the love proposal of 

the accused was accepted by the minor victim girl. After that 

both had fallen in love and the accused had physical 

relationship with the minor girl in his rented house. Apart 

from this, in the FIR, it was also alleged that accused used to 

send obscene videos and thereby tortured the victim girl 

mentally and also threatened her. But the investigation 

agency had not produced documentary evidence with regard 

to any fake facebook account of the accused and neither 

produced any obscene photos and nor seized the mobile of 

the accused or the victim girl to bring on record the 

allegations. Therefore, it is a filed case that was filed by the 
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informant by giving false allegations against the accused 

person. Pointing out the above, he submits that the accused 

person is entitled to be acquitted. 

7. On perusal of the materials available on record and hearing the 

learned counsel for the parties, let me analyze the evidence on record 

so as to find out whether the prosecution has been able to prove the 

guilt against the accused person in accordance with law or not.  

8. But before that, as held in the judicial pronouncement reported in 

2020 (3) GLT 403 (BHUPEN KALITA VS STATE OF ASSAM), 

what the foundational facts which the prosecution would be required 

to prove in this case: - 

  1)  That the victim was a child below eighteen years of 

age, and  

 2) That the accused by impersonation pretending that he is 

a Hindu boy named himself as Biki Roy committed penetrative 

sexual assault on the victim girl. 

9. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me discuss at first instant what 

was the age of the victim girl at the time of the incident. The defence 

side has not rebutted with the age of the victim girl and from the 

record it shows that there is an admit card of HSLC issued in the 

name of the victim girl and there from the age of the victim girl was 

about 16 years some moths and so, there is no dispute that the 

victim girl is below 18 years of age. 

10. Now let’s see whether the prosecution was able to establish the next 

foundational fact and in this regard, since the victim girl is the prime 

witness, and for that, let me evaluate her evidence at the outset. The 

victim PW2 has deposed that accused opened a fake facebook 
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account in the name of Biki Roy and sent her friend request. She 

accepted his friend request. He used to send message through 

facebook. After some months he gave love proposal to her through 

facebook.   At first she accepted his love proposal. After about three 

months of accepting his proposal, she came to know from one of her 

friends Bhaswati Saikia that accused Biki Roy is a Muslim boy and his 

real name is Akbor Ali. Accused Akbor Ali is a friend of brother of 

Bhaswati Saikia. Thereafter she told her mother about the matter. 

Her brother and her family members warned accused Akbor Ali. 

Thereafter the accused started emotional blackmailing that he loves 

her and now she is denying him. She told him that she cannot love 

him because he is a Muslim boy. She never met him physically. When 

he did not stop calling her, the case was lodged by her mother and 

other family members. Police recorded her statement and also sent 

her to medical and court for recording her statement. Ext.P-2 is her 

statement and Ext.P-2(1/PW2) and Ext.P-2(2)/PW2 are her 

signatures.  

9. The victim in her statement recorded u/s 164 of Cr.P.C. (Ext.P-2) also 

stated that she knows the accused since last 8 (Eight) months from 

date when she came to court for recording her statement and the 

accused initially introduced himself as Biki Roy and thereafter their 

love affairs started and the accused also promised to marry her. And 

for that the accused took her to his rented house and both had 

physical relationship. Later on when she came to know from other 

that the name of the accused is Akbar Ali and not Biki Roy and when 

the accused was asked about it and then he admitted the fact and 

since then she broke her relationship with the accused and then on 

this the accused had threatened her and since then she did not 

received phone calls of the accused. 
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10. Thus there appears full corroboration of the statement of the victim 

recorded u/s 164 Cr.P.C. as well as before this Court except the fact 

that in Ext.P-2, the victim stated that she knows the accused since 

last 8 (Eight) months from date when she came to court for recording 

her statement and the accused initially introduced himself as Biki Roy 

and thereafter their love affairs started and the accused also 

promised to marry her. And for that the accused took her to his 

rented house and both had physical relationship, but, in her evidence 

before this Court she stated that accused opened a fake facebook 

account in the name of Biki Roy and sent her friend request. She 

accepted his friend request thereafter. He used to send message 

through facebook. After some months he gave love proposal to her 

through facebook. At first she accepted his love proposal. After about 

three months of accepting his proposal, she came to know from one 

of her friends Bhaswati Saikia that accused Biki Roy is a Muslim boy 

and his real name is Akbor Ali. What it has immersed from the 

evidence of PW2 is of two versions, one is that, the victim after she 

came to know the accused had fallen in love and their affairs started, 

on the other hand in trial the said PW2 had stated that the accused 

had opened a fake facebook account in the name of Biki Roy and 

through his fake facebook account he gave proposal of love to the 

victim and she accepted the said proposal and started chatting with 

the accused and also meeting the accused. 

11. So, from the evidence of PW2 (victim), what has been discussed 

herein above it is seen that PW2 had totally deviated away from her 

earlier given statement recorded by Court U/S 164 Cr.P.C. therefore,  

there are major discrepancies in the version of what have stated by 

PW2 in her evidence and the major discrepancies are unexplained to 

prove the guilt of the accused and moreover, it is an important factor 

to be taken into account to prove the guilt of accusation as brought 

against the accused and therefore it certainly throws a reasonable 
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doubt upon the entire prosecution version when it is coupled with 

other circumstances such as major discrepancies between the ocular 

version and the medical evidence, as because, herein this case, the 

victim when she was taken for her medical examination to hospital, 

she and her guardian had also refused to undergo for medical 

examination and this is confirmed by PW5 (Dr. Reeta Hazarika). Since 

the discrepancies detected are of much material on the point for 

determination, I am of the considered view to hold that such major 

discrepancies can have the force to wash away the case of the 

prosecution.  

12. Now, let me see whether the complainant could corroborate the case 

or not. This witness (PW-1) had deposed that in the year 2021 some 

days before Biswakarma Puja, they came to know that the victim i.e. 

her daughter was having love affairs with a boy named Biki Roy. The 

accused gave his name in his facebook account as Biki Roy. Later on, 

they came to know that the said boy was a Mohammaden by religion. 

There after she warned the accused not to follow her daughter or call 

her on phone. But the accused and the daughter had continued their 

conversation over phone and disturbed the informant’s daughter. 

After giving warning also, when the accused did not stop to call her 

daughter, the villagers came to know about the matter. The accused 

who was an employee of a private company operating in their area 

and he used to stay at the house of one “Michal” of their village. 

Villagers also warned him and asked him to leave their village, but 

then also he did not go away. The villagers and she (PW1) also 

assaulted him by giving warning, but he did not stop calling her 

daughter.  Thereafter, she lodged the ejahar. Ext.P-1 is the ejahar 

and Ext.P-1(1) /PW1 is her signature.  

13. From the evidence of PW1 it is confirmed that she came to know that 

her minor daughter was in love with a boy named Biki Roy and later 



Page 9 of 16 
 

Special (POCSO) Case No.06/2022  
 

on she further came to know that the said boy is a Mohammedan by 

religion. Thereafter, she warned the said boy not to follow her 

daughter and also not to make call on her daughter’s mobile. But, 

even after that, the victim girl and the accused carried over their love 

affairs and ultimately at the end with the help of the villagers 

assaulted the accused and the case was initiated by her.  

 

14. According to PW3 Kukil Saikia on the day of Biswakarma puja i.e. on 

17th of the year 2021, when he returned home from Bihaguri at about 

5:30/6 p.m. he came to know from his neighbours that his family 

members were at police station. Then he immediately went to the 

police station where he met his mother and his victim sister and on 

asking his mother told him about the incident, and she told that she 

came to know that his victim sister was in love with one Biki Roy, but 

the actual name of the said boy is Akbar Ali and not Biki Roy and he 

and was having love relationship with his victim by introducing 

himself as Biki Roy.   

 

15.  The evidence of PW3 was also corroborated by PW4 Smti Niki Das 

Saikia, who too stated that her mother-in-law called her over phone 

at about 7 a.m. after about two days of the incident and told that her 

victim sister-in-law was in love with one person whom she later came 

to know to be a Muslim person for which her mother in law lodged an 

ejahar.  She went to police station along with her mother-in-law and 

her victim sister-in-law. There she saw the accused person inside the 

police station. Police asked her to put signature on some papers.  

Ext.P-3 is the paper on which she put her signature and Ext.P-

3(1)/PW4 is her signature.    

16.  Now coming to what the PWs have stated during their course of 

cross-examination, let us first start from PW1, who admitted that she 

came to know about the love affairs between the accused and her 
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victim daughter from her daughter only and she came to know the 

accused after her daughter told her about him. PW1 also admitted 

that the accused and her daughter used to have only conversation 

over phone and facebook.  She further stated that in her cross-

examination that she along with the villagers assaulted the accused 

on the day on which she lodged the ejahar and handed over the 

accused to the police.   

17. On the other hand the victim girl as PW2 during her course of cross-

examination confirmed the fact as stated by PW1, that before 

lodging the ejahar the villagers and her family members assaulted 

the accused. And she also confirmed that she did not give consent 

for her medical examination as there was no physical contact 

between her and the accused. This fact of PW2 was also confirmed 

by PW5 Dr. Reeta Hazarika, who in her evidence had stated that on 

18-09- 2021 at 1:45 p.m., in reference to Tezpur PS case 

No.2004/21 U/s 419 of IPC read with Sec 4 of POCSO Act, when the 

victim girl, aged 17 years, D/O Sri Ranjan Saikia of Kundarbari 

Kalitagaon was produced before her at Kanaklata Civil Hospital, 

Tezpur for examination accompanied by WHG Alaka Deka, but, the 

victim and the guardian of the victim refused to do medical 

examination. PW2 also confirmed that she has not submitted any 

document to show that the accused’s profile in the facebook was in 

the name of Biki Roy.  

 

18. From the cross-examination part of PW3 and PW4, who being the 

own brother of the victim girl and victim brother’s wife, the 

prosecution case was to some extend shaken, as because according 

to them the victim girl had never told them about the incident and 

they also do not know the accused had introduced himself as Biki Roy 

and not Akbar Ali. Moreover, according to PW3, he himself and all his 

neighbouring people know the accused as Akbar Ali. Apart from that, 
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PW4 had confirmed that from her mother-in-law she came to know 

about the incident and also about the accused in the police station 

itself and not before that.  

 

19. PW6 Diganta Saikia is the investigating officer, who has investigated 

the case, visited the house of the victim, recorded the statement of 

the witnesses, and prepared a sketch map of the house of the victim, 

which is Ext.P-5/PW6. Thereafter, arrested the accused, sent the 

victim for medical examination and also sent her to court for 

recording her statement U/s 164 Cr.P.C. He has also seized one admit 

card of the victim girl issued by Board of Secondary Education, Assam 

for HSLC examination and said seizure list is Ext.P-3/PW4.  Finally he 

submitted the charge-sheet, which is Ext.P-6. During course of cross-

examination, said PW6 had confirmed that the victim girl has not 

shown him any obscene videos as stated in the ejahar during the 

time of investigation. The victim has also not shown any facebook 

account of the accused being Akbar Ali or Biki Roy.   

 

20. On the basis of the aforesaid evidence on record, the prosecution has 

wanted to establish the foundational fact no.2 as stated above. On 

careful analysis of the aforesaid evidence, I am of the firm view that 

from the aforesaid evidence on record, it is not, at any rate, proved 

that the accused by impersonation pretending that he is a Hindu boy 

named himself as Biki Roy committed penetrative sexual assault on 

the victim girl. It is already indicated above that the victim girl though 

brought allegation that the accused had physical relationship with her 

in his rented house, but later on during trial, in her evidence she is 

totally silent in this respect and her mother too had not uttered a 

word regarding having physical relationship by the accused with her 

minor daughter. Now, the accusation starts about impersonation by 

the accused to be a Hindu boy and introduced himself as Biki Roy to 

the victim through the medium of a fake facebook account of the 
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accused. But to my utter surprise, the informant nor in her FIR and 

neither the victim had stated in her statement recorded by the court 

U/S 164 Cr.P.C. about the accusation as alleged started from a fake 

facebook account of the accused. It was only during trial, the victim 

as well as her mother narrated the story about a fake facebook 

account of the accused, from where the accusation starts. But the 

other PWS are totally silent in this respect. So, the investigation 

authority had never seized any documents relating to any fake 

facebook account of the accused. On the other hand, the allegation 

brought in the FIR that the accused by sending obscene videos to the 

victim had mentally harassed her is also creates doubt in my mind, as 

because the PW6, had confirmed that he had not seized any obscene 

videos and not it was shown to him by the informant during course of 

investigation.  

 

21. Now, it is already pointed out above that in the case of BHUPEN 

KALITA VS STATE OF ASSAM (Supra), it was observed by the 

Hon’ble Gauhati High Court that in a case under POCSO Act, the 

prosecution is required to prove some foundational facts not beyond 

reasonable doubt but by preponderance of probability. The relevant 

observations are as follows:  

 

“Thus, in the case like the present one, the prosecution 

must establish that the charges against the accused are 

in all probability true. At the same time, if the 

prosecution has to prove the charges against the 

accused beyond reasonable doubt, the legal 

presumption provided under Section 29 of the Act will 

become redundant. Under the circumstances, the legal 

position which emerges is that the prosecution must 

prove the foundational facts, not on the basis of any 

prima facie materials, but based on preponderance of 
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probability, but falling short of proof beyond reasonable 

doubt. Thus, once the prosecution has been able to 

establish the foundational facts on the basis of 

preponderance of probability, by virtue of Section 29 of 

the Act, it will then be presumed that the prosecution 

has been able to establish the charge beyond 

reasonable doubt.”  

 

22. From the aforesaid observations, it is manifest that the prosecution is 

required to prove certain foundational facts by preponderance of 

probability and once the prosecution is able to do so, Sec. 29 of the 

Act gets triggered and it will then be presumed that the prosecution 

has been able to establish the charge beyond reasonable doubts. 

Thus, proof of foundational facts is a must before Sec. 29 of the Act 

is pressed into service. Now, as far as the present case is concerned, 

it would be seen that the prosecution has absolutely failed to prove 

the commission of impersonation by the accused pretending that he 

is a Hindu boy named himself as Biki Roy committed penetrative 

sexual assault on the victim girl. Since the foundational fact as 

required by Sec.4 of the Act is not proved by the prosecution, Sec. 29 

of the Act would not get triggered in this case and the case of the 

prosecution is bound to fail. Needless to mention that, even the 

defence was not required to dismantle any structure in this case 

because the prosecution itself failed to erect any foundational 

structure for proving its case.  

 

23. In the result and for the reasons and discussions made herein above, 

I have no hesitation in my mind in holding that the prosecution has 

failed to prove the charge against accused person above-named 

beyond all reasonable doubts. He is hence, not found guilty of the 
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charge and as such, acquitted of the same and set at liberty 

forthwith.   

24. Forward a copy of this judgment to the District Magistrate in 

compliance of Sec.365 Cr.P.C.  

 

25. Let the seized articles, if any be destroyed after due course of time.  

      Given under my hand and seal of this court on the 12th January, 2023.   

  

                                      Judge   
Special Court, POCSO                                                                                     

Sonitpur:: Tezpur. 
 

 
 Dictated by me and typed by:  
 
Sri D. Nath, Stenographer, G-I 
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APPENDIX-14 
 

 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF 

EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT 

WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS ) 

PW1  Smti Pranami Saikia  Informant  

PW2 The victim girl(name 

withheld) 

The victim   

PW3  Sri Kukil Saikia Brother of the victim 

PW4 Niki Das Saikia   Sister-in-law  of the 

victim 

PW5 Dr. Reeta Hazarika Medical Officer 

PW6 Sri Diganta Saikia Investigating Officer 

 
 

B. Defence Witnesses, if any: 
 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESSES)  

 NIL NIL  NIL 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESSES) 

NIL NIL NIL 
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LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 
 

A. Prosecution: 
 

Serial 

No. 

Exhibit Number Description 

1 Ext-1/PW1 FIR 

2 Ext-2/PW2 Statement U/s.164 CrPC 

3 Ext.P-3/PW4 Seizure list.  

4 Ext.P-4/PW5 Medical requisition 

5  Ext.P-5/PW5 Sketch map 

6 Ext.P-6/PW6 Charge sheet 

 
B. Defence: 

 
 

Serial 

No. 

Exhibit Number Description 

NIL NIL NIL 

 
 

C. Court Exhibits: 
 

Serial 

No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial 

No. 

Exhibit Number Description 

NIL NIL NIL 

                                   
                  
 

  Judge 
 Special Court, POCSO 

   Sonitpur::: 


